The Breadth Of Broadway

Monticello and NYS DOT have discussed use of eminent domain proceedings to acquire title to small pieces of sidewalk along either side of Broadway. DOT has reportedly said the sidewalk parcels must be title-searched and if not owned, be purchased. 
This latest requirement creates yet another delay, even as all the shade trees that lined Broadway have been cut down and utility poles moved.
 It is not entirely clear this delay is actually necessary. Simply because someone from the government says something is true does not necessarily mean it is so. Sometimes it is worth taking time to do your own research and to question what seems to be authority.
In 1801 the Legislature chartered the Newburgh and Cochecton Turnpike Co. to survey and cut a road through the wilderness of Orange and Ulster counties, connecting the Delaware and Hudson rivers for ground transport. 
Chapter 36 of the Laws of 1801 created a corporation for the establishment of a turnpike for improving and making a road from Newburgh to Cochecton. It provided for the appointment of three Commissioners [***3]  who were to sell shares and provide for the condemnation and purchase of land required, but were not authorized to "enter such lands and thereon make the said road until they shall have paid or tendered the value of such land together with such damages as may be agreed upon or appraised according to the provisions of this act * * * The President and directors * * * shall cause a road to be laid out not less than 4 rods and not exceeding 6 rods, 16 feet of which shall be bedded, etc., which after completion upon inspection will be licensed by the Governor."

A surveyor’s rod is about 16½ English feet. Three rods are 49½ feet
 – six rods 99 feet.

The turnpike survey through the Town of Thompson was personally done by Samuel F. Jones and his brother John P. Jones in 1804 when they laid the plans for the community that they envisioned as what would become the seat of Sullivan County. But the geometry used in their surveys involved straight lines, not erratic jigsaw-like boundaries. 
The Turnpike cut a wide swath through the dense undeveloped Ulster County forest to accommodate future generations’ traffic. John P. Jones himself built his own home on the turnpike section then known as Main St. – now Broadway. 
The Turnpike started in Newburgh – followed what we call Route 17K to old Route 17 as far as about the present Exit 106, onto East Broadway, up the village hill, out the other end by West Broadway, and west to Cochecton by 17B. We are now talking only with the portion of that between Pleasant and Jefferson Street. 
[E]ast of Monticello the turnpike was to be established as four rods wide and west of Monticello as six rods wide. The lands of the claimants are located west of Monticello and would be affected by the six rods width.

The State traces its title to the part of Route 42 in Monticello that is central Broadway to the Newburgh and Cochecton Turnpike Co. That company abandoned the road after 1865. Title to its property passed to the State of New York by legislation in 1838. At that time the road that was accepted by the State varied from three rods to six rods in width.. 
The original survey was concerned only with the center line of the proposed turnpike. Establishing a center line does not establish the width of the road, except that common sense and experience indicate that normally the improvement to the road is equidistant on both sides of the center line (see Porter v. State of New York, 5 Misc 2d 28).
 
Supreme Court on December 28, 1962 ruled that in the projects S.H. 890 and S.H. 986 area the Newburgh and Cochecton Turnpike Company had acquired a six rod right of way under the charter of 1801 and that title thereto vested in the state by virtue of the 1838 legislative enactment. Equity litigation challenged the State’s legal claim to six rods. The Court of Claims ruled against the State, limiting State ownership to three rods on the particular parcels at issue. 
As we see, the DOT’s view of title to land ownership is not necessarily accurate simply because they are from the government.
By whatever series of changes the present jigsaw puzzle of asserted ownership frontage on Broadway may have evolved, as claimed in various individual deeds, the fact remains that the original plan for the road envisioned a Main Street (Broadway) that was bounded by straight lines. It was that straight-edged road to which the State took title in 1838. 
Title by adverse possession (i.e. “squatter’s rights”) could not ripen here since the effect would be inconsistent with the public right to pass over a public highway.
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	1838 N.Y. Laws 262 provides that whenever a turnpike corporation is dissolved or a road discontinued the road is to become a public highway.
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	Whenever a statute prescribes the maximum and minimum widths of a taking, proof of actual use will be determinative of the extent of the taking.
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	Even if the prescribed period and the other elements necessary for adverse possession are established, title will not ripen when the effect is inconsistent with the public right to passage over a public highway.



A critical fact to be determined by archival evidence is whether the section of the old Turnpike now known as Broadway is, in fact, a 6-rod, a 4-rod or a 3-rod road. In any case, the boundary lines of the roadbed and sidewalks, as property of the State.
As to “actual use”, I attempted a very rough measure of Broadway’s width by paces. My estimate of the combined width of the sidewalks and roadway, informally taken at the corner of Broadway and Pleasant Street on July 4, 2008, was about 88 feet,
 suggesting a six-rod (99 feet) width of the Turnpike (Broadway) right-of-way in Monticello’s central business district – which would make sense in the village that was planned from the outset to become the largest and busiest municipality in the county. But regardless, the road’s survey lines are still lines – not a jigsaw puzzle.
I do not believe the Board of Trustees can properly answer this question without legal research. I respectfully urge exploring whether taking this different perspective might help expedite State’s long-awaited work on Broadway. The Board of Trustees should do everything in its power to cut short the many delays and get on with it. 
If the Board has explored the question of the old Turnpike’s road width and its possible implications for present-day ownership of the sidewalk areas, I would respectfully request a copy of the research report or brief, please. If not, due diligence requires that the actual history of the road’s width be researched. If not, then due diligence requires that the actual history of the road’s width be researched immediately.
Thank you.
Tom Rue
Village Resident
Dated: July 4, 2008
� I recall Broadway renovation being planned as long ago as 1993 when James Malloy was Manager.


� Julius Frankfater et al., Claimants, v. State of New York, Claim No. 46892, Court of Claims of New York, 54 Misc. 2d 159; 282 N.Y.S.2d 339; 1967 N.Y. Misc. LEXIS 1398.


� 3 rod [survey] = 49.500 099 feet [international, U.S.]


� 6 rod [survey] = 99.000 198 feet [international, U.S.]


� Frankfater vs. New York (1967)


� Frankfater v. New York (1967)


� Julius Frankfater et al., Respondents, v. State of New York, Claim No. 36184, Supreme Court of New York, Appellate Division, Third Department, 17 A.D.2d 515; 235 N.Y.S.2d 476; 1962 N.Y. App. Div. LEXIS 6143.


� Frankfater v. New York (1962)


� 88 feet [international, U.S.] = 5.333 322 666 7 rod [survey]
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